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SWITZER V. CITY OF WELLINGTON. 28 1 

Supreme Court of Kansas. 
SWITZER v. CITY OF WELLINGTON. 

A city cannot be garnisheed and made liable to pay a creditor of its creditor, 
without express statutory provision. 

This exemption is based entirely upon grounds of public policy, as otherwise the 
usefulness and power of municipal corporations, in the discharge of their (unctions, 
would be impaired, and the municipalities subjected to duties, liabilities and ex- 
penditures, merely to promote private interest and convenience. 

The Kansas statutes relating to garnishments and cities of the second class, do 
not authorize the creditor of a municipality's creditor to attach moneys due and 
owing by the municipal corporation. 

Error to the District Court of Sumner County. 

Action against a city to recover a sum attached by garnishee 
process, under Section 54a, c. 81, Comp. Laws of 1879 (page 
706 of Comp. Laws of 1885), which provides — 

" That in all personal actions arising upon contract, before justices of the peace r 
if the plaintiff, his agent or attorney, shall file with the justice, at the time of or 
after the commencement of suit, an affidavit that he has good reason to believe, 
and does believe, that any corporation or person to be named, and within the 
county where the action is brought, has properly, money, goods, chattels, credits, 
and effects in his hands, or under his contract [control], belonging to the defen- 
dant, or that such corporation or person is anywise indebted to the principal 
defendant (naming him), is justly indebted to the plaintiff in a given amount over 
and above all legal set-off, and that the plaintiff has good reason to, and does, be- 
lieve that he will lose the same unless a garnishee summons issue to the aforesaid 
person, a garnishee summons shall be issued and personally served, in the same 
manner as an ordinary summons, and from the time of such service the garnishee 
shall stand liable to the plaintiff for all property, money, and articles in his hands,, 
or due from him to the defendant." 

John M. Graham and Isaac G. Reed, for the plaintiff in error. 

W. H. Stafflebach and Lawrence & Ferguson, for the defend- 
ant in error. 

Holt, C, November 10, 1888. On January 8, 1883, H. 
Switzer, the plaintiff in error, brought an action in a justice's 
court against James Cronin, and recovered judgment by con- 
fession on the 1 2th day of January. At the same time, he 
served a garnishee process upon P. A. Wood, mayor of the 
city of Wellington. Upon the 22d of January, the mayor 
answered under oath that the city was indebted to James 
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Cronin in the sum of £45.88. The city failing to pay this 
amount, the plaintiff brought this action to recover it. Judg- 
ment was rendered for the defendant in the justice's court, and 
the case was taken to the Sumner district court on error, 
where the judgment was reversed, and the case held for trial 
in said court. Upon trial, judgment was again rendered for 
the defendant. 

It appears that the city of Wellington was indebted to 
Cronin, on a contract for work upon the streets, but it was 
agreed in open court, that the only question sought to be pre- 
sented here, should be whether or not a municipal corporation 
should be required to answer as a garnishee in a justice's court 
The plaintiff contends that Section 54*7, c. 8 1 , Comp. Laws, 1 879, 
authorizes such a proceeding. It is as follows : [as above.] 

It is contended that the phrase " any corporation or person," 
includes a city of the second class ; that the term " corpora- 
tion " is used without limitation, and would embrace not only 
private, but public corporations. We think that the term 
" corporation," as used in this section, has reference solely to 
private corporations, organized for private purposes, and does 
not include municipal corporations. Cities are a part of the 
government, and should not be required to become involved 
in litigation in which they have no interest. This exemption 
from garnishee process is based entirely upon the ground of 
public policy. The reasons given by different courts are 
numerous ; among others, that it would impair the usefulness 
and power of such corporations in the discharge of their func- 
tions. It would draw cities into litigation, and occupy the 
time of their officers in expensive and vexatious suits in which 
they had no interest, and would compel them to expend the 
money of the people and the time of their officials on a matter 
wholly foreign to their creation. It might impede public im- 
provements, and the execution of contracts in which the public 
would be interested. In Merwin v. City of Chicago (1867), 45 
111. 1 33, the Court says : " But, in our opinion, the city should 
not be subjected to this species of litigation, no matter what 
may be the character of its indebtedness. If we hold it 
must answer in all cases, and the exemption from liability be 
allowed to depend, in each case, upon the character of the 
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indebtedness, we shall leave it liable to a vast amount of liti- 
gation in which it has no interest, and obliged to spend the 
money of the people and the time of its officials in the man- 
agement of matters wholly foreign to the object of its creation. 
A municipal corporation cannot be properly turned into an 
instrument or agency for the collection of private debts. It 
exists simply for the public welfare, and cannot be required to 
consume the time of its officers or the money in its treasury, 
in defending suits, in order that one private individual may the 
better collect a demand due from another. A private corpora- 
tion must assume the same duties and liabilities as private 
individuals, since it is created for private purposes. But a 
municipal corporation is part of the government. Its powers 
are held as a trust for the common good. It should be per- 
mitted to act only with reference to that object, and should not 
be subjugated to duties, liabilities, or expenditures, merely to 
promote private interest or private convenience." Wallace v. 
Lawyer(i8y6), 54lnd. 501 ; McDougal v. Hennepin Co.(i86o),4 
Minn.184; I Dillon on Mun. Corp., § 100; State \.Eberly(i%%2), 
12 Neb. 616; Hawthorn v. City of St. Louis (1847), 11 Mo. 59; 
Erie v. Knapp (1857), 29 Pa. 173; Mayor, etc., v. Rowland 
(1855), 26 Ala. 498; Mayor of Baltimore v. Root(iS$s), 8 Md. 
•95; Burnham v. City of Fond du Lac (1862), 15 Wis. 193; 
Buff ham v. City of Racine (1870), 26 Id. 449; School-Dist. v. 
Gage (1878), 39 Mich. 484; McLellen v. Young (1875), 54 Ga. 
399; Drake on Attachm. § 516; 2 Wade on Attachm. §§ 345, 
419; Waples on Attachm. & Gam. 236 el seq. See, also, 
McCubbin v. Atchinson (1873), 12 Kan. 166, and notes of re- 
porter on pages 169-70. The authorities are not entirely 
uniform. Contra: City of Newark v. Funk (1864), 15 Ohio 
St. 462, in which the court held that a municipal corporation 
could be garnisheed. The statute of Ohio provides that any 
claims or choses in action, due or to become due to the judg- 
ment debtor, and all money, goods and effects, which he may 
have in the hands of any person, body politic or corporate, 
may be made subject to the payment of a judgment: Rev. 
Stat. Ohio, ed. 1884, §5464. Also, Wilson v. Lewis (1872), 10 
R. I. 285 ; Bray v. Town of Wallingford (1850), 20 Conn. 416; 
Adams v. Tyler (1876), 121 Mass. 380. 
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Plaintiff contends, if this were the ordinary and fair inter- 
pretation of section 54a, the defendant has waived it by the 
answer of the mayor to the garnishee process ; and cites Clapp 
v. Walker (1868), 25 Iowa 315. That authority is not appli- 
cable in this case. That action was brought against a school 
district, and the district admitted an indebtedness for a part of 
the amount claimed, and denied its indebtedness for any 
greater sum. A trial was had, and verdict set aside; and, 
after the evidence was all introduced in the second trial, the 
Court was asked to instruct the jury that a municipal corpora- 
tion could not be garnisheed, and therefore was not liable. In 
the [present] action of Switzer v. Cronin, the mayor, in re- 
sponse to garnishee summons, answered simply that the city 
was owing Cronin $45.88. When this action was brought 
against the city, it denied its liability at once, and has contested 
this action, on the ground that, being a municipal corporation, 
it was not answerable to Switzer for any amount it might be 
owing Cronin. The plaintiff calls our attention to section 102, 
c. 1 8, Comp. Laws, relating to cities of the first class, which 
is : " Lands, houses, moneys, debts due the city, and property, 
and assets of every description belonging to any city under 
this act, shall be exempt from taxation, execution, and sale, 
and such cities shall not be required to answer as garnishee in 
any action." And also to section 104, c. 19, relating to cities 
of the second class, as follows : " All lands, houses, moneys, 
debts due the city, and property and assets of every descrip- 
tion, belonging to any city or municipal corporation, * * * 
shall be exempt from taxation." The plaintiff contends that 
because the clause, " and such cities shall not be required to 
answer as garnishee in any action," is omitted in section 104 
of chapter 19, it was intended that cities of the second class 
should be required to answer as garnishee, and that under the 
ordinary rules of construction, cities of the first class only were 
intended to be exempt. We concede the force of this argu- 
ment, but it does not necessarily follow, because it was inserted 
in the law governing cities of the first class, that the rule would 
have been otherwise if it had been left out. The acts relating 
to cities of the first and second class were enacted at different 
times; the one concerning cities of the second class in 1872, 
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and the other in 1881. We cannot say that the omission from 
the earlier act was intentional. We believe the rule to be, be- 
fore a city is required to answer in garnishee proceedings, there 
must be an express provision of the statute compelling them 
to do so. This being the law, its omission would not justify 
the inference of plaintiff! The rule of construction contended 
for by plaintiff is not clearly applicable to the statutes cited and 
compared, and we think such construction should yield to the 
more important question of public policy; and that no city, 
without an express provision of the statute, should be drawn 
into litigation in which it has no interest, and wholly foreign 
to the purposes of its creation, and the money of the people 
expended, and the time of its officials devoted to matters of no 
public interest or benefit. We therefore recommend that the 
decision of the court below be affirmed. 

Per Curiam. It is so ordered. 

Horton, C. J., and Johnston, J., concur. Valentine, J. r 
dissents. 



Municipal corporations are, in many 
respects, part and parcel of the Govern- 
ment, and most attempts to garnishee 
them have been made for the purpose 
of reaching the salaries of the officials 
employed by them, in their govern- 
mental capacity. .Now, it is settled 
that the salary of an officer of the United 
States cannot be attached : Spalding v. 
Imlay (1793), I Root (Conn.) 551; 
Averill v. Tucker (1824), 2 Cranch. 
(U. S. C. Ct.; D. C.) 544; Buchanan 
v. Alexander (1846), 4 How. (45 
U. S.) 20. And there is the same 
unanimity with respect to the salaries 
of officers of particular States in the 
American Union : Stillman v. /sham 
(1835), 1 1 Conn. 124 ; Wicks v. Branch 
Bank (1847), 12 Ala. 594; In re 
Meekin v. State (1849), 9 Ark. 553; 
Bank of Tennessee v. Dibrell ( 1855), 3 
Sneed (Tenn.) 379; Dobbins v. Or. cV 
Al. R. R. Co. cV Super, of the W.&A. 
R. R. Co., Garnishee (1867), 37 Ga. 
240; Bulkley v. Eckert (1846), 3 Pa. 



36S; Tracy v. Ilornbuckle (1871), 8 
Bush (Ky.) 336. 

Only two cases have been found, in 
which the salary of a counly official was 
sought to be reached, and bo;h arose in 
Massachusetts ; in the first one, it was 
held not to be attachable : Chealy v. 
Brewer(l8ll),7 Mass. 259; but a dif- 
ferent view of the subject was taken in 
the same State sixty-five years later: 
Adams v. Tyler (1876), 121 Id. 380. 
With respect to the salaries of city offi- 
cials, out of ten cases, seven hold that 
these may not be attached : Bradley v. 
Richmond {l&34),(>Y\.. 121 ; Hawthorn 
v. St. Louis {l%AH\ H Mo. 59; Mayor 
<&v., of Mobile v. Roland &• Co. (1855), 
26 Ala. 498 ; Mayor, &*c, of Baltimore 
v. Root (1855), 8 Md. 95 ; Hoyt v. Ex- 
perience (1858), 26 Ga. 113; Clark v. 
Lee's Assignee (Ct. App. Ky., 1875), 12 
Alb. L. J. 391 ; Walkers. Cook (1880), 
129 Mass. 577; and three that they may 
be attached; Speedy. Brown (1849), 
10 B. Mon. (Ky.) 108; Smoot v. Hart 
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(1858), 33 Ala. 69; Wilson v. Lewis 
(1872), 10 R. I. 285. 

The case olHadley y.Peabody (1859), 
13 Gray (Mass.) 200, was an attempt to 
attach a teacher's salary, which was 
payable quarterly. The process was 
served in the middle of the quarter. 
The Court said, " The plaintiff contends 
that the city must be charged for the 
part of a quarter's salary, proportioned 
to that part of the time which had 
elapsed at the time since the beginning 
of the quarter. * * * * It was not a 
debt, it might not become a debt ; the 
contract was entire, and until completed 
on the part of the teacher, nothing was 
due. We think this point is settled by 
authorities." The intimation is plain 
here, that, if the salary of a whole quar- 
ter had been due, the attachment would 
have been sustained. 

Speeds. Brown (1849), 10 B. Mon. 
(Ky.) 108, was an attempt to reach the 
salary due a city Marshal. A bill was 
filed for that purpose in equity. The 
Court said, " It seems to us that, as the 
city is a corporation which may be sued, 
a creditor unable by execution at law to 
coerce his debt, may subject to that debt 
the money actually due and owing from 
the city to the officer, for services, at the 
time of the commencement of the suit 
fully rendered, or where the money has 
been set apart for his use, and subject 
immediately to his demand." But it 
was held not to be practicable so to 
collect a future salary, because that 
might drive the debtor from the public 
service. 

Seven cases have also been found in 
which it is not clear whether official 
salaries were involved or not ; in four 
of them, McWhidden v. Drake cV 
Portsmouth (1829), 5 N. H. 13; Ward 
v. County of Hartford (1838), 12 Conn. 
404; Bray v. Wallingford (1850), 20 
Id. 416; Heebner v. Chave (1847), 5 
Pa. 115, the attachment was sustained. 
In three, Erie v. Knapp (1857), 29 



Pa. 173; McDougall v. Supervisors 
of Hennepin Co. (i860), 4 Minn. 184; 
Aferwinv. Chicago (1867), 45 111. 133, 
it was not. If we confine ourselves 
to those cases in which it is certain 
that municipal salaries were in ques- 
tion, we see that the decisions are 
more than two to one in favor of their 
exemption from garnishment. 

As the law in question is judicial and 
not statutory, when it comes to be ap- 
plied for the first time in any jurisdic- 
tion, the authorities are rightly to be 
considered, not with reference to their 
number alone, but also, and perhaps 
mainly, with reference to the strength 
and conclusiveness of their reasoning. 
And this reasoning may, for conveni- 
ence, be considered under three heads, 
the first of which has been based on the 
assumption that, in the language of 
Bradleys. Richmond (l%^),(> Vt. 121, 
"the phraseology of the act implies 
personal privileges." Now, not only 
are " personal privileges " implied in 
attachment laws — as, indeed, in what 
law are they not, save in laws having 
reference solely to official status ? — but, 
in most of tliem, the word " person " is 
actually applied to the garnishee. And 
the question, therefore, is, did the legis- 
lature intend to include a municipal 
corporation by that word? A strong 
side light is shed upon the question by 
cases in which ordinary corporations 
have sought to evade responsibility on 
the ground that they were not " per- 
sons," within other statutes than those 
of attachment. 

Blackstone's definition of " person " 
appears to have been framed expressly 
for the purpose of including corpora- 
tions. He says : " Persons are divided 
by law into either natural persons, or 
artificial; natural persons are such as 
the God of nature formed us; artificial 
are such as are created and devised by- 
human laws for the purposes of society 
and government, which are called cor 
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porations or bodies politic:" 1 Bl. 
Comm. 123. 

So, an American Judge has said that 
it does " not require the aid of the leg- 
islature to prove that the word person 
in a statute may extend to a corporation 
as well as to a natural person. That a 
State is a corporation cannot be doubted. 
It is a legal being, capable of transact- 
ing some kinds of business, like a 
natural person, and such a being is a 
corporation : " State of Indiana v. 
Woram (1843), 6 Hill (N. Y.) 33, and 
again : " The word person, in its legal 
sense, is a generic term and was in- 
tended to include artificial as well as 
natural persons ; " Douglas v. Pac. M. 
St. (1854), 4 Cal. 304. Yet, notwith- 
standing the self-evident accuracy of 
these propositions, the ingenuity of cor- 
poration counsel has been exhausted in 
the repeated efforts to save their clients 
from the operation of statutes, which, in 
terms, applied to " any person." Thus, 
it had to be expressly decided, that a 
railroad company was a " person " 
within the Statute of Limitations : 01- 
cott v. Tioga R. R. (1859), 20 N. Y. 
210; Thompson v. Tioga R. R. (1861), 
36 Barb. (N. Y.) 79 ; and could appeal 
as a " person - " owning land : People v. 
^)'(i858),27Batb.(N.Y.)238; and 
might, as a "person," be sued in the 
county where a trespass was committed : 
Ba>teev.Houston,&'c.,R.R. (1871-2), 
36 Tex. 648; and was a "person" 
within a statute relating to taxation: 
Louisville &* Nashville R. R. v. Com- 
monwealth (1866), I Bush (Ky.), 250, 
and this was afterwards extended to 
municipal corporations: Wallace v. 
Mayor, dW., of New York (1859), 2 
Hilt. (N. Y.) 440 ; and it was held that 
the bonds of a life insurance company 
were "personal estate," within the 
meaning of such a statute : Brit. Com. 
Life Ins. Co. v. Com. of Taxes (1865), 
31 N. Y. 32; s.c. (1864), 18 Abb. 
Prac. 118, and (1864), I Abb. App. 



Dec. 199; and that a bank was within 
such a statute, where the word used 
was " inhabitants : " Ontario Bank 
v. Bunnell (1833), 10 Wend. (N. 
Y.) 186; and so with a manufactur- 
ing company, where the words were 
" persons or associations : " Parker 
Mills v. Com. of Taxes (1861), 23 N. 
Y. 242 ; and it was also held that such 
a company might, as a " person," give 
its promissory note, and was within the 
Statutes of 3 & 4 Anne : Aloft v. Hicks 
(1823), I Cow. (N. Y.) 513. See, also. 
State of Indiana v. Woram (1843), ° 
Hill (N. Y.) 33, and within the pro- 
tection given to " persons " by the Act 
of Congress of April 20, 1871 : A r . W. 
Fertilizing Co. v. Hyde Park (1873), 3 
Biss. (U. S. C. Ct., N. D. 111.) 480-2; 
and that a bank was a " person," within 
a statute against usury : Thornton Bank 
of Washington (1830), 3 Pet. (28 U. 
S.) 36. See, also, Com. Bk. of Man- 
chester v. Nolan (1843), 7 How. (Miss.) 
508 ; Grand Gulf Bank v. Archer 
(1847), 8 S. &M. (Miss.) 151; and 
that a steamboat company was a 
" person " within an Act for the com- 
mencement of process: Douglas v. 
Pac. M. St. (1854), 4 Cal. 304, and was 
a carrier, responsible as a " person" for 
injury : Chase v. Amcr. Steamboat Co. 
(1871), 10 R. I. 79; and that one tele- 
graph company could, as a " person ,' ' 
sue another for failure to send a mes- 
sage : U. S. Tel. Co. v. IV. U. Tel. Co. 
(1865), 56 Barb. (N. Y.) 46-54. And 
that a fire insurance company was re- 
strained, as a " person," from unlaw- 
fully exercising a franchise : People v. 
Utica Ins. Co. (1818), 15 Johns. (N. Y.) 
358 (marg.) ; and was a" living person " 
within a statute allowing the examina- 
tion of parties as witnesses : La Targe 
v. Exchange Tire Ins. Co. (i860), 22 
N. Y. 352 ; and a railroad company was 
the same : Field v. N. Y. Cen. R. R. 
(1859), 29 Barb. (N. Y.) 176. And that 
a newspaper publishing company was a 
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■"person" within the meaning of the 
U. S. Bankruptcy Laws : In re Oregon 
Bulletin Co. (1875), (U. S. D. Ct., 
D. Or.) 13 Nat. Bank. Reg. 199; and 
that a church was a " person " which 
could recover under a statute, for 
property injured in a riot : St. Michael's 
Church v. County (1847), Bright. (Pa.) 
121. And that a university was a " per- 
son " which could enter land under 
a statute : State v. Nashville Univ. 
(1843), 4 Humph. (Tenn.) 157. 

So much for " miscellaneous " cases. 
In at least two instances, it has been 
held that an ordinary "business" cor- 
poration is not a " person " within the 
meaning of the attachment laws. The 
first is that of the President, cVf., of 
Union Tutnpike Road v. Jenkins 
(1806), 2 Mass. 37, which was an at- 
tempt to attach money in the hands of 
" The New England Marine Insurance 
Co." The Court held that " an aggre- 
gate corporation cannot be summoned 
as trustee," for which opinion it gave 
no reason. In 1832, corporations were 
made liable to process of foreign attach- 
ments in Massachusetts, and the Public 
Statutes provide that " All personal ac- 
tions, except actions of replevin and 
actions of tort for malicious prosecution, 
for slander, either by writing or speak- 
ing, and for assault and battery, may be 
commenced by trustee process, and any 
person or corporation may be summoned 
as trustee of the defendant therein ; but 
a person who is not a resident of the 
commonwealth, or a corporation which 
is not established under its laws, shall 
not be so summoned, unless he or it has 
a usual place of business in the com- 
monwealth" (ed. 1882, chap. 183, \ 1, 
page 1052. 

McQueen v. Middle town Mfg. Co. 
(1819), 16 Johns. (N. Y.) 5 (marg.) was 
an attempt to attach property of a for- 
eign corporation. The law applied to the 
" estate of every debtor, residing out of 
the State." The Court said : " It is very 



certain that no attachment can be issued 
under this act against domestic corpora- 
tions, for they cannot conceal themselves 
nor abscond. The Court have no doubt, 
from a view of the whole act, that the 
Legislature intended to authorize pro- 
ceedings under it against natural per 
sons only. The twenty-first section 
supposes that the person giving the 
security to appear and plead to any 
action to be brought, would, if within 
the State, be subject to a suit; and we 
think a foreign corporation never could 
be sued here. The process against a 
corporal ion must be served on its head, 
or principal officer, within the jurisdic- 
tion of the sovereignty where this artifi- 
cial body exists. If the president of a 
bank of another State were to come 
within this State, he would not repre- 
sent the corporation here ; his functions 
and his character would not accompany 
him, when he moved beyond the juris- 
diction of the government under whose 
laws he derived this character; and 
though, possibly, it would be competent 
for a foreign corporation to constitute an 
attorney to appear and plead to an ac- 
tion instituted in another jurisdiction, 
we are clearly of the opinion that the 
legislature contemplated the case of a 
liability to arrest, but for the circum- 
stance that the debtor was without the 
jurisdiction of the process of the courts 
of this State ; and that the act, in all 
its provisions, meant that attachments 
should go against natural, not artificial, 
or mere legal entities. The first section 
speaks of persons, and throughout the 
act, natural persons only were intended 
to be subjected to its provisions. It is 
true that there are cases in which cor- 
porate property has been held liable to 
be taxed under acts which subject the 
property of inhabitants to taxation ; but 
in all such cases, the tax operated in 
rem, on the estate ; and it has been held, 
that whoever resided on the property 
represented in that respect the corpora- 
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tion, and, in the view of the act, were 
inhabitants ; but it would not be correct 
to say abstractly, that the corporation, 
or mere legal entity, was an inhabitant. 
The statute under consideration being 
an innovation on the common law, it 
ought not to be carried further, by con- 
struction, than the plain and manifest 
intention of the Legislature indicates." 
Of this, it was said in S. C. R. R. Co. 
v. McDonald (1818), 5 Ga. 531, " The 
reasoning of the Court in that case is not 
very satisfactory. And, moreover, the 
provisions of the Statute of New York, 
upon which that decision was made, are 
somewhat different from those of our 
own act." And the weight of authority 
is decidedly opposed to this view. Thus, 
in People v. Brings (1872), 50 N. Y. 
553> u was sa 'd ' nat tne word "person," 
in the attachment law, included corpor- 
ations, and the same was held in Libbey 
v. Hodgdon (1838), 9 N. H. 394. In 
Planters' cV Merchants' Bank v. An- 
drews (1839), 8 For. (Ala.) 404, the 
Court said : "The argument that natural 
persons are alone entitled or liable to 
the process of attachment, cannot be 
maintained. It is true that the statute 
would seem to refer to such persons 
only, yet it is well settled that the term 
"person," in a statute, embraces not 
only natural, but artificial persons ; 
unless its language indicates that it was 
employed in a more limited sense, or 
the subject matter of the act leads to a 
different conclusion. In S. C. R.R. Co. 
v. McDonald (1848), 5 Ga. 531, it was 
held in an elaborate opinion, that a for- 
eign corporation was a " person " within 
the meaning of the attachment laws. 
The Court said : " Corporations are to 
be deemed and considered as persons, 
when the circumstances in which they 
are placed are identical with those of 
natural persons expressly included in 
the statutes." And again, " Foreign 
corporations are, equally with natural 
persons, entitled to the remedy by at- 
VOL. XXXVII.— 19 



tachment in our courts — the right and 
the liability ought to be reciprocal," and 
the Court called attention to a case 
already cited (Benster, Garnishee v. 
Farmers' Bank (1838), 12 Pet. (37 U. 
S.) 102; see opinion on page 134, n.), 
wherein it was held that a corporation 
was a "person " within the meaning of 
the provisions of a Federal statute giv- 
ing a preference to the United Stales in 
the distribution of the effects of revenue 
officers, " or other persons hereafter be- 
coming indebted to the United States :" 
Balto. eV Ohio R. R. Co. v. Gallahue's 
Ad. (1855), 12 Grat. (Va.) 655. The 
Court said : " The only particular in 
which there is any departure from a 
literal compliance with the statute, is in 
regard to that provision of the seven- 
teenth section which declares that when 
any garnishee shall appear, he shall be 
examined on oath. This clause was for 
the benefit of the plaintiff in the attach- 
ment. In the case of a corporation, he 
must receive an answer in the only 
mode by which a corporation can 
answer, under its corporate seal. In 
chancery, where, as a general rule, all 
answers must be verified by oath or 
affirmation, a corporation must answer 
in the same way, though, where a discov- 
ery is wanted, a practice has prevailed 
of making some of the officers defen- 
dants. The same result could be arrived 
at under the attachment law, by exam- 
ining the officers as witnesses, if the 
plaintiff suggests that a full disclosure 
has not been made. This is an incon- 
venience to which he is subjected, grow- 
ing out of the character of the garn- 
ishee, but furnishes no reason for ex- 
empting the corporation from being so 
proceeded against when all the other 
words in the statutes are sufficiently 
comprehensive to embrace artificial as 
well as natural persons. The mischief 
intended to be remedied applies as well 
to debts due by them as by individuals ; 
and the circumstances in which they 
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are placed are the same as (hose of 
others embraced in the statute." 

Finally, may be mentioned the case 
of the Mineral Point R. R. v. Keep 
(1859), 22 111. 9. This was an attempt 
to attach the property of a non-resident 
corporation. The Court called atten- 
tion to the statutory provision that "the 
word 'person' shall l>e deemed to extend 
to and include bodies corporate, as well 
as individuals." The reasoning of the 
cases involving the construction of other 
than attachment laws, is precisely sim- 
ilar to that of those just cited ; and the 
result of them all is, that a corporation 
is to be regarded as a " person " within 
the meaning of a statute, wherever it 
is possible so to regard it without im- 
plying an absurdity or an impossibility. 
If this appear too strong a statement, 
at least it cannot be denied that a cor- 
poration is prima facie a person, within 
the statutory meaning of that term, and 
that the burden is on him who seeks to 
exempt it from the operation of any act 
which applies to " persons," generally. 
And this observation holds with re- 
spect to the municipal corporation, as 
well as to other species of its genus. 
When, therefore, an act provides that 
any " person " may be gamisheed, to 
establish an exception in favor of a 
municipal corporation, on the ground 
that this word does not apply to such a 
body, it is necessary to adduce some 
conclusive reason why it cannot, in the 
nature of things, be so applied. Of 
course, if something were required of 
the " person " in any part of the act 
which a municipal corporation could 
not, from its peculiar constitution, per- 
form, this requirement would be all 
sufficient. Only one attempt has been 
made to establish the exemption on this 
ground with any degree of detail. This 
was in the case of Mayor, &c, of Mo- 
bile v. Roland & Co. (1855), 26 Ala. 
498, which was an attempt to attach the 
salary of a police officer, which was not 
due till towards the end of the month. 



One section of the Code said that any 
" person " might be garnisheed, and 
another that " person " where used 
should include a corporation. The 
Court said, first, "This must be under- 
stood only of such provisions as will 
allow this signification to be given 
without violating their evident sense and 
meaning." And because it was pro- 
vided in the attachment law that the 
garnishee must appear and answer upon 
oath, and might be orally examined, 
etc., it said, " these, and similar provi- 
sions which might be mentioned, clearly 
show that the statutes of garnishment 
cannot be applied to corporations, which 
from their impersonal, artificial char- 
acter cannot be sworn ; and cannot from 
the nature of things personally appear 
in court." Now, it would seem as if 
these objections were sufficiently met by 
the simple statement of the fact that, in 
equitable or in any other proceedings 
in our courts, municipal corporations do 
actually appear and are examined 
through their officers, without difficulty 
and without embarrassment. And it is 
evident moreover, that it applies to any 
corporation, ordinary as well as muni- 
cipal, and would, if it were sound, ex- 
empt from almost every legal and equit- 
able liability all the vast business cor- 
porations of the country. 

So similar in language are the attach- 
ment statutes of the various States that 
this case may be said to exhaust the 
argument which might be derived from 
the provisions of any of them against 
including municipal corporations among 
the " persons " to which such statutes 
allude. In not one of them is any 
procedure demanded of the garnishee, 
which is not among the established and 
frequently exercised capacities of muni- 
cipal, as of all other corporations. It 
follows that if the former are to be ex- 
empted from garnishment, it must be on 
other grounds than incapability. 

J. T. Ringgold. 

Baltimore, Md. 



